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With the cessation of hostilities and the demobilization of the 
armed forces the students began returning in increasing numbers 
during November and December, and extra classes were organized in 
practically all of the courses to aid these students with their •work. 
In February, 1919, the enrollment of new students was so large that 
it became necessary to begin anew the first year courses, and at the 
same time continue the advanced work, which arrangement has entailed 
considerable labor upon the Faculty. Arrangements have also been 
made to offer a sufficient number of courses during the summer session 
of 1919 to enable students released from the Government service during 
the next four months to begin their work in July instead of October. 
In addition to the courses to be given in the summer session by mem- 
bers of the Columbia Faculty, courses will be offered by Professor 
F. R. Mechem of the University of Chicago, and Dean H. S. Richards 
of the University of Wisconsin. 

The present registration in the Law School (March 5, 1919) is 
263. Indications are that within the next year the enrollment will 
equal, if not exceed, the pre-war registration, and that the enrollment 
during the next three years will be the largest in the history of the 
school. 

Law Library.— Since July 1st, 1918, there have been added to the 
law library 5,000 volumes of English and British Colonial and rarer 
American law reports. The most important single accession was the 
acquirement by purchase of the Bushe-Fox Collection, formed by the 
late L. H. K Bushe-Fox, Fellow of St. John's College, Cambridge. 
The collection is rich in early English statutes and law reports, includ- 
ing editions of many of the Tear Books. Of the great classics of 
English law there are three editions of Plowden and several of Coke; 
three editions of Glanville; two of Bracton, Britton, Fleta; Littleton's 
Tenures in the editions of 1581, 1585, 1604, 1608, 1621, 1627, 1671; 
five editions of Coke on Littleton; seven editions of Saint Germain's 
Doctor and Student; Perkin's Profitable Booh, Stamford, Selden, 
Spelman, Nathaniel and Francis Bacon, Fortescue, Dugdale, Black- 
stone, Hale, JMadox, Prynne, and many others. Of the books on law 
study there are copies of the following rare items : Fulbeeks Lawyers 
Light, and Phillipp's Studii Legalis Ratio. The abridgments are 
represented by Fitzherbert, Brooke, Bolle and by two copies of Statham. 
There is a large collection of formularies and books of precedents, 
including the old Natura Brevium, Fitzherbert's Natura Brevium, 
and the Begistrum Brevium in three editions. Grotius' De Jure Belli 
ac Pacts is represented by the editions of 1651, 1677 and 1689. There 
are also in addition to these many early trials, and political tracts. 
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The Extinguishment of Unenforceable Equitable Restrictions 
Through the Torrens System. — Courts of equity will enforce against 
purchasers with notice agreements restricting the use of land to speci- 
fied purposes at the instance of the original dominant owner or his 
successors in interest. Injunctive relief, however, will be refused to the 
dominant owner, when, owing to a change in the neighborhood con- 
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ditions, the enforcement of the agreement would be of comparatively 
little benefit to him and very burdensome to the servient owner.* _ The 
change in the neighborhood may be so complete that no additional 
damage, beyond that already suffered from the change of conditions, 
is done the dominant owner by refusal to enforce the agreement. The 
servient owner under such circumstances can institute a bill in equity 
to remove the agreement as a cloud upon title. 2 On the other hand, the 
change in the neighborhood may have progressed only to such an 
extent that the refusal to enforce the agreement may result in further 
injury to the dominant owner. In such a case the dominant owner 
will be left to his remedy at law for damages. 3 If the dominant owner 
has no legal remedy, the equity court may retain the bill and assess 
damages, past and prospective, upon condition that a release of the 
covenant be given.* But in those situations where the dominant owner 
is entitled to some substantial damages, the servient owner can initiate 
no adjudication of the limits of the equitable restrictions outstanding 
against his property, as by a bill to remove cloud upon title, though the 
dominant owner, if he should seek equitable relief, would find that 
the restriction could not be enforced. The dominant owner alone is 
in a position to institute suit to test the validity and scope of the 
restriction. To fill this gap in its juial structure, Massachusetts in 
1915 authorized the land court to supplement its administration of the 
Land Registration Act s for the registration of titles under the Torrens 

'Stone, The Equitable Rights and Liabilities of a Stranger to a Con- 
tract, 18 Columbia Law Rev. 291, 323; Trustees of Columbia College v. 
Thacher (1881) 87 N. Y. 311; Jackson v. Stevenson (1892) 156 Mass. 496, 
31 N. E. 691; Amerman v. Deane (1892) 132 N. Y. 355, 30 N. E. 741; 
McClure v. Leaycraft (1905) 183 N. Y. 36, 75 N. E. 961 ; cf. People ex rel. 
Frost v. New York Central & H. R. R. (1901) 168 N. Y. 187, 61 N. E. 
172; Sanford v. Keer (1912) 80 N. J. Eq. 240, 247, 83 Atl. 225; see Knight 
v. Simmonds [1896] 2 Ch. 294. The equitable rule that the agreement will 
not be enforced when the plaintiff himself has been responsible for some 
of the changes in conditions, Duke of Bedford v. Trustees of the British 
Museum (1822) 2 Myl. & K. 552; Duncan v. Central Passenger Ry. (1887) 
85 Ky. 525, 4 S. W. 228; Page v. Murray (1890) 46 N. J. Eq. 325, 19 Atl. 

II, or has failed to act promptly in enjoining the continuance of the 
breach, Orne v. Fridenberg (1891) 143 Pa. 487, 22 Atl. 832; I Ames, Cases 
in Equity Juris. 181, 2, and note, has frequently been confused by text- 
writers with the doctrine above stated. A few courts will enforce the 
agreement in all cases except where the plaintiff is at least partly respon- 
sible for the change in conditions. Star Brewery v. Primas (1896) 163 

III. 652, 45 N. E. 145; cf. Sayers v. Collier (1883) L. R. 24 Ch. Div. 180; 
aff'd. 28 Ch. Div. 103; see Craig v. Greir (1899) Ir. Rep. Ch. Div. 258; and 
in Landeil v. Hamilton (1896) 175 Pa. 327, 34 Atl. 663, the court declared 
it would enforce the restrictive agreement in cases of changed conditions 
only when substantial value would accrue to the dominant owner. 2 High, 
Injunctions (4th ed.) §§ 1158, 9. 

'McArthur v. Hood Rubber Co. (1915) 221 Mass. 372, 109 N. E. 162. 

'See McClure v. Leaycraft, supra; Orne v. Fridenberg, supra. 

'Amerman v. Deane, supra. In Jackson v. Stevenson, supra, the court 
gave damages for the injury caused the dominant owner by die erection of 
buildings in violation of the agreement that occurred since the time of the 
initiation of his bill, but no prospective damages were given. 

'Mass. Rev. Laws, 1902, pp. 1228-58, 1770; as amended by Supplement, 
1902-8, pp. 1250-7, 1399; Mass. Gen. Acts, 1910, c. 245, 560; Mass. Gen. 
Acts, 1911, c. 433; and Mass. Gen. Acts, 1915, c. 290. 
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System," by registering titles free from all unenforceable restrictions 
upon petition by tbe servient owner, and allowing damages to the 
dominant owner. 7 

In River Bank Improvement Co. v. ChadmcTc (1917) 228 Mas9. 243, 
117 N. E. 244, tbe servient owner petitioned under tbe Statute o£ 1915 
for the registration of its title, free from a restrictive agreement 
entered upon by its predecessors in title in 1890 in pursuance of a 
building scheme to develop the Back Bay region of Boston for private 
residential purposes. No structures save private dwelling bouses above 
$15,000 in value were to be erected until 1930. The petitioner acquired 
title in 1892. As a result of changes in transportation facilities, the 
area did not develop as expected, and, consequently, a mile frontage on 
Commonwealth Avenue has remained vacant for 26 years. Contiguous 
lands have become filled with apartments and business buildings. The 
restricted area is in demand for the same purposes. From these facts 
the land court found that the enforcement of the agreement would be 
"inequitable", though not "injurious to the public interest", 8 and so 

"See in general, Niblack, Analysis of the Torrens System; 17 Columbia 
Law Rev. 3S4. 

"'The land court shall have jurisdiction upon a petition to register 
land or if land has been previously registered, upon a supplemental petition 
by the owner or owners thereof, to hear and determine the question 
whether or not equitable restrictions arising under contracts, deed or other 
instruments, limiting" or restraining the use or manner of using land are 
enforceable in whole or in part. 

"If the land court shall . . . determine, after a hearing, that the 
enforcement of such restrictions . . . would be inequitable or injurious 
to the public interests, it shall register title to the land free from said 
restrictions as and to the extent required by the equities of the case or 
by the public interest . . . ; provided, however, that if the land court 
shall . . . determine that such restrictions . . ., though they ought 
not to be enforced are nevertheless valid and have not become inoperative, 
illegal or void because contrary to law or injurious to" the public interest, 
it shall, before registering said land free from said restrictions . . . 
determine whether any person or property entitled to the benefits of such 
restrictions . . .,■ may be damaged by the non-enforcement of the 
same. If so, the case shall be referred to the superior court for the 
assessment of damages. 

"Any party aggrieved by a finding or decision of the land court that 
the enforcement of such restrictions . . . would be inequitable or 
injurious to the public interest, may appeal therefrom to the supreme 
judicial court . . ." Mass. Gen. Acts, 1915, c. 112. 

The Massachusetts Land Registration Act, see footnote 5, attempted in 
a small way to remedy the situation by authorizing either party "affected 
by a possible condition, restriction, reservation, stipulation, or agreement 
made" more than thirty years previously to file a petition in the land 
court "for the purpose of determining the validity or defining the nature 
and extent, of such possible condition or other encumbrance". However, 
this was in its application limited by dicta in Welch v. Austin (1905) 187 
Mass. 256, 72 N. E. 972, to cases of legal restrictions, «. e., where the 
restriction is absolutely terminated in law. Cowan, Petitioner (Mass. 1901) 
Davis Land Court Decisions, 52. 

""I find that the enforcement of the restrictions would not be injurious 
to the public interests. The existence of a large tract of vacant land within 
the limits of a city always retards, or may even prevent, the development of 
land in the immediate vicinity for business purposes, but this is not neces- 
sarily injurious to the public interests. It may be of advantage to the 
public as a whole. It may also be to the advantage of adjoining estates. 
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ordered the title registered free from the restriction. It further found 
that the agreement was not "inoperative, illegal, or void", and that 
the dominant owner would suffer some damage by the non-enforcement 
of the agreement. It therefore certified the ease to the superior court 
for the assessment of damages to the dominant owner in accordance 
with the provisions of the statute. 

The statute gives two grounds for jurisdiction to the land court, 
one, that the enforcement of the restrictive agreement would be 
inequitable, the other, that it would be injurious to the public interests. 
By its finding the land court based its jurisdiction entirely on the 
former ground and thus seemingly determined that no public use but 
only the private use of the servient owner would be served by the extin- 
guishment of the agreement. In consequence, the Massachusetts 
Supreme Court found, on appeal, that so much of the statute as permits 
registration of title free from restrictive agreements because it would 
be inequitable to enforce them is in violation of Section 10 of the 
Massachusetts Bill of Rights. 9 This follows because the interest of the 
dominant owner in a restrictive agreement is property in the con- 
constitutional sense, 10 and such constitutional limitations as Section 
10" are held to prohibit the talring of private property for a private 
use whether compensation is given or not. 12 

Considering all possible differences between the equity and land 
court proceedings, no substantial variation can be found in the practical 
effect upon the dominant owner's interest reached in the one case under 
an equity doctrine, and in the other case under a statutory rule. It is 
true that the statute permits the servient as well as the dominant owner 
to institute an action. This difference, however, is not of sufiicient im- 
portance in considering the constitutional question here involved. 13 

It depends upon circumstances" — quoted from the unreported opinion of 
Judge C. T. Davis of the Land Court. Seemingly the suggestion is that 
the agreement may prove to be a voluntary zoning law which may be an 
advantage rather than an injury to the city. No hint of this, however, 
appears from the court's analysis of the facts. 

""And whenever the public exigencies require that the property of any 
individual should be appropriated to public uses, he shall receive a reason- 
able compensation therefor." 

m Cf. Ladd v. City of Boston (1891) 151 Mass. 585, 23 N. E. 858; Metro- 
politan, etc., Ry. v. Chicago, etc., Ry. (1877) 87 111. 317. 

a Supra, footnote 9, see also Nichols, Eminent Domain (2nd ed.) §§ 38-9; 
Lewis, Eminent Domain (3rd ed.) §§ 15-61. 

"McBain, Taxation for a Private Purpose, 29 Pol. Sci. Quar. 186-8. In 
addition the United States Supreme Court in comparatively recent times 
has transferred this well established principle of state constitutional law 
into one of the federal guarantees comprised in that due process of law 
which the 14th Amendment secured to all persons against adverse state 
action. See Chicago, B. & Q. R. R. v. Chicago (1896) 166 U. S. 226, 17 
Sup. Ct. 581; 1 Nichols, op. cit. § 37; Lewis, op. cit. §§ 250, 315. 

"The dominant owner, by aid of the statute, may be said to be deprived 
of an interest comprised of the additional life given his restrictive agree- 
ment, due to the fact that in absence of the statute the servient^ owner 
will be less inclined to build in breach of the agreement and risk the 
chance that the court will concur with his view as to its invalidity. This 
is of valuable interest in so far as it can be used to club the servient owner 
into a compromise, or be sold to a speculative buyer. However, since such 
an interest in property may be destroyed by the court when the servient 
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The Massachusetts Supreme Court attempts a distinction on the ground 
that equity merely refuses to enforce the "right" acquired Tinder the 
agreement, which "right" is preserved to the dominant owner; but 
that -under the land court procedure he is deprived of this "right"." 
Not even this, however, is so where equity allows past and prospective 
damages upon condition that the dominant owner execute a release of 
the agreement. 15 But where no release is decreed, this untouched right 
would be the basis of a suit at law for present damages if the agree- 
ment or covenant runs at law. But' subsequent suits at law to obtain 
damages suffered through the continuance of the breach would result in 
a multiplicity of actions which fact would compel equity to take juris- 
diction, assess full damages, and release the covenant; and a similar 
result would be reached where equity itself gives present though not 
prospective damages. 16 Thus the preservation of a right to present 
and prospective damages at law or equity does not produce a different 
result than does the statute in giving full damages. It may be argued, 
however, that the right preserved might serve to obtain an injunction 
against the violation of the agreement at some future time should 
neighborhood conditions reverse themselves and the status quo ante 
be restored. But this possibility occurs so rarely -within the life of the 
ordinary restrictive agreement that no cases have been found on the 
point. It would seem, then, that in refusing to enforce a restrictive 
agreement because of change in conditions, equity is from any realistic 
viewpoint the agency for terminating by virtue of equitable rules the 

owner does risk the breach and compel a judicial determination, there 
would seem to be no compelling reason in the nature and merits of so 
slim an interest for preserving it when the destruction likewise may occur 
by virtue of statute. Moreover, in some situations, courts of equity them- 
selves permit the servient owner to institute the action, thus eliminating 
the distinction. McArthur v. Hood Rubber Co., supra. And the declaratory 
judgment which has been provided for by recent statutes likewise permits 
the servient owner to initiate judicial determination of the restrictive agree- 
ment. N. J. Pub. L., 1915, c. 116, § 7; Conn. Pub. Acts, 1915, c. 174, § 1; 
28 Yale Law Journal 30; and English Stat Rules and Orders (1893) 552. 
Yet this type of legislation has not been declared unconstitutional. 

M "A property right in the nature of real estate incident to the owner- 
ship of land, even though it cannot be enforced specifically in equity, is a 
property right different in kind from money damages assessed for the 
extinguishment of that right". Rugg, C. /., p. 248. 

A less metaphysical view of jural rights than that which obtains under 
the theory of primary and secondary rights conceives of a right not as 
the basis of a course of action, but as the result reached, the relief given, 
the remedy obtained. Thus, if B converts A's horse, A may obtain dam- 
ages for it at law. This is A's right. It is what he obtains. If the horse 
is unique, A may obtain a different right, specific reparation in equity, 
the recovery of the horse. And, under this view, it would seem that an 
unenforceable right is no right at all. See Holmes, The Path of the Law, 
10 Harvard Law Rev. 457. 

Cf. The comment of Davis, /., of the land court: "If that right is a 
right to specific performance, when equity ceases to give specific perform- 
ance, the right itself terminates. If the right which equity gives is only 
a right to money damages, nominal or otherwise, then again' the right is 
coextensive only with the remedy and terminates with it. In any case 
the Act affects a remedy only. 1 ' 

"Amerman v. Deane, supra. 

"Jackson v. Stevenson, supra. 
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interest which the dominant owner has in the property, just as is the 
land court in registering the property free from the restriction by virtue 
of the statutory rule or policy. The only difference in the extent or 
value of the interest terminated through the land court and that 
terminated through the equity court is the slender conditional rever- 
sionary interest, which may be realized upon a reversal of neighborhood 
conditions. This in actual fact is the only basis for the Massachusetts 
court's distinction between the "right" or interest terminated through 
equity and the "right" or interest terminated through the land court. 
But, Chief Justice Rugg himself had, in a previous case, 17 terminated 
without the presence of a statute this very "right" or interest that he 
now seeks to preserve. 

Furthermore, the decision is untenable on another ground. Upon 
the facts presented, it is difficult to agree with the land court's finding 
that the enforcement of the agreement would result in "no injury to 
public interests". Had it not been for this express statement, juris- 
diction could be based on the phrase that the land court may register 
titles free from restrictive agreements whose enforcement would be 
"injurious to the public interests". This part of the statute would be 
constitutional under eminent domain clauses, such as §10, for legisla- 
tion which serves to prevent the tying-up of productive property or 
which serves to put it to a more beneficial use for society has been 
sustained as providing a proper purpose for an exercise of the police 
power or the power of eminent domain, 18 even though there also results 
an incidental private benefit along with the predominant public benefit. 
Thus a sufficient public advantage or use is present when private prop- 
erty rights are destroyed in the alteration of a natural water-course, for 
better drainage, 10 the flowage of land under mill acts, 20 the reclamation 
of wet lands, 21 the irrigation of arid lands, 22 the zoning of cities, 23 
the establishment of party walls, 24 and the sale of minors' estates. 25 
Closely analogous legislation for the determination of doubtful titles 
by means of recording acts or Torrens acts have been invariably 
sustained, 26 for while no particular public interest may be served in 
the determination of a doubtful title in a single ease, as perhaps the 
instant case itself, still the necessity for certainty of title in general 
presents an important public purpose which is the basis for the consti- 
tutionality of such legislation. And in the large number of statutes 
to which the courts have been long accustomed to permit proceedings 
for the determination of adverse claims or the removal of clouds upon 

"McArthur v. Hood Rubber Co., supra. 

M l Nichols, op. cit. § 105. 

"Coomes v. Burt (1839) 39 Mass. 422. 

"Head v. Amoskeag Mfg. Co. (1885) 113 U. S. 9, 5 Sup. Ct. 411. 

Talbot v. Hudson (1860) 92 Mass. 417. 

"Clark v. Nash (1904) 27 Utah 158, 75 Pac. 371. 

a McBain, American City Progress and the Law, 123. 

2 *Swift v. Coleman (1897) 102 Iowa 206, 71 N. W. 233; contra, Wilkins 
v. Jewett (1885) 139 Mass. 29, 29 N. E. 214. 

"Rice v. Parkman (1820) 16 Mass. 326; Brevoort v. Grace (1873) 53 
N. Y. 245. 

"American Land Co. v. Zeiss (1911) 219 U. S. 47, 31 Sup. Ct. 200; 17 
Columbia Law Rev. 356, n. 15 
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title, 27 the question of possible unconstitutionality seems never to have 
been considered. 

One feels, therefore, the necessity for offering a theory to explain 
the discrimination in allowing a result to be achieved through equity 
which practically does not differ from that which is held unconstitu- 
tional when achieved through the land courts. 28 The situation that 
makes possible the discrimination is the early conclusion of the courts 
that constitutional clauses such as those upon which the present deci- 
sion rests are limitations only upon legislative law and not upon judge- 
made law. 29 Consequently, it is not unusual to find rules of law or 
equity which recognize takings for private purposes; as, for instance, 
an award of damages only for the conversion of chattels when no 
option of trespass or replevin is available, or a mandatory injunction to 
destroy a dam which backs water on the plaintiff's land, or a decree 
compelling B to accept A's conveyance of lot X, though A holds a 
defective title to a small section of lot X. "Were this not so, one must 
reach the unfamiliar, though hardly absurd, conclusion that equity as 
well as statutory rules may be applied unconstitutionally, especially 
when, as in the present case, the result of their application is practically 
identical. 

The doctrine that property shall not be taken for a private use even 
upon compensation is not a rule-of-thumb, but, like due process, one of 
those variable categories which enable the courts to put in legal terms 
their discretion 30 and their desire to vindicate state action only if it 
seems to them for the public interest. "While the origin of the doctrine 
was due to the early fear of legislative power, its modern formalistic 
application, as in the principal case, is wholly undesirable, and justifies 
condemnation of the myopic policy of many courts towards statute 
law, 31 and tribunals created thereunder to meet the need for skilled 
and speedy administration of particular problems. 32 

F.P. L. 



State Taxation of Shares op Stock in National Banes. — It is a 
long established principle that neither the state nor the federal govern- 
ment may exercise its taxing powers so as to interfere with the instru- 
mentalities of the other. In applying this principle the Supreme Court 

"6 Pomeroy, Equity Jurisprudence (ed. 190S) § 735. In New York 
the servient owner may presumably initiate an adjudication of the validity 
of the restrictive agreement and obtain its cancellation, if unenforceable, 
under N. Y. Code Civ. Proc. § 1638. Cf. St. Stephen's Church v. Church of 
Transfiguration (1911) 201 N. Y. 1, 94 N. E. 191. 

a 2 Minnesota Law Rev. 157 notes the difficulty. 31 Harvard Law Rev. 
876 seeks a solution by implying that the intent of the parties was that 
their original agreement was to endure only so long as the original purpose 
could be carried out, even though they may have expressly fixed a definite 
term to end it at a more remote date. Of course there is no such intention 
in fact, and to allow it to overcome an expressed intention that the agree- 
ment run forty years, as in the principal case, is merely to reclothe in 
exceedingly artificial language a conclusion of law based upon what courts 
of equity deem to be the step most fair under the changed circumstances. 

=•1 Nichols, op. cit. § 95. 

*°Cf. Ewart, Waiver Distributed, iv-v, foreword by Roscoe Pound. 

"Pound, Common Law and Legislation, 21 Harvard Law Rev. 383. 

K NibIack, op. cit. § 28. 



